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2012 - Year End Review
Another year is almost past and
before moving on we at Dawsons
thought it appropriate to give a brief
review of what 2012 brought to us
and what 2013 may have in store.
In this review:
1. Admiralty Juridiction and
Shipping;
2. Marine Resources;
3. Commercial
4. Conclusion

1. Admiratly Jurisdiction
and Shipping
-

Maritime Law Association of
South Africa

As you may already be aware our
managing director Peter Edwards
has for the past four years served
on the Executive Committee of

the Maritime Law Association of
South Africa. One of the main
objectives of this association is to
promote the study, research,
administration and advancement of
the maritime laws of South Africa
and their administration. Every year
an annual conference and AGM is
held either in Durban or Cape Town.
This year it was held at the Shelly
Point Hotel and Resort in St Helena
Bay. The theme of this year’s
conference was “trouble on the high
seas” and focused on the topical
issue of places of refuge as well as
piracy once again.
However, by far the most important
item on the agenda at the
conference was the honouring of
Professor John Hare who at the end
of 2012 is retiring from the Shipping
Law Unit at the University of Cape
Town. At the gala evening of the
conference Professor Hare received
an unprecedented rousing standing
ovation for his efforts in raising
maritime education in South Africa
to a standard comparable to the
best universities on the globe - in
fact his courses often have a large
number of foreign students.
Hopefully Professor Hare will
continue to contribute in other ways
to the maritime industry with his
vast experience.

Peter Edwards - Director

Professor John Hare UCT Law

Anyone interested in the affairs of
the Maritime Law Association or
even developments on Maritime
Law in South Africa should veiw the
associations’s
website
at
www.mlasa.co.za.
-

The
International
Oil
Pollution C o m p e n s a t i o n
(IOPC Fund)

Currently in South Africa we are
behind
with
our
legislation
regarding
the
claiming
of
compensation for oil pollution
damage off our coast. At present
our legislation only allows a claim
against the owner or insurer of a
vessel up to an amount of R180
Million whereas the international
position allows for claims up to
R9.3 Billion.There has been a hold
up of sixteen years by government
in passing legislation which accedes
to the Fund Convention.
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The
International
Oil
Pollution C o m p e n s a t i o n
(IOPC Fund)

The bottom line is that if the
relevant legislation is not passed
Soon and there is an oil pollution
catastrophe off our coast it is
highly likely that we will be
insufficiently covered to pay for
and compensate all the
environmental and commercial
damages caused by such an oil
spill. It is hoped that the year
2013 will be the year when South
Africa officially passes the
necessary legislation to become
members of the increased
compensation fund.
-

the securing of the preservation
costs / expenses incurred in respect
of the vessel while under arrest.

2. MARINE RESOURCES

One misty morning the MFV “ Eihatsu
Maru” sailed straight up onto Clifton
4th beach. SAMSA utilizing theservices
of Smit managed to pull her
off the beach and she has been
successfully repaired. Our firm
acted for the owners of the MFV
“Eihatsu Maru” in negotiating a
settlement with SAMSA in respect
of the costs of removing her
from the beach.

- Performance Review Results

Recent Shipping Matters
We Were Involved In

Some of you may remember the
MV “Panos Earth” being the
massive bulk carrier trapped in
False Bay for many months of
this
year
awaiting
repair.
Ultimately, the vessel was
arrested by creditors and sold at
a judicial auction where after the
new owners repaired her and she
managed to leave our waters to
deliver her cargo of iron ore.
While the vessel was under arrest
the Sheriff of Simons Town was
responsible
for
her
Custody / preservation and our
firm was instructed by the Sherif
to advise on his rights and
obligations, and in particular

Just before Christmas 2011 DAFF
eventually circulated the 2009
performance
review
results.
Judging from clients reactions
there was a large number of
queries and errors in these results
and as such the use of these results
in future by the DAFF may be
controversial. In addition the
Department stated that these
results were un-appealable which
appears to be clearly incorrect if
one
reviews the provisions of the
Marine Living Resources Act
(MLRA), particularly Section 80
dealing with appeals. Nevertheless,
many affected parties submitted
objections / appeal letters which of
course to date remain unanswered.

-

MFV “Eihatsu Maru on Clifton Beach

Section 21

In April 2012 the Supreme Court
of
Appeal
handed
down
judgements in the Foodcorp and
Oceana challenges on the Section
21 policy. Foodcorp and Oceana
were both unsuccessful and
importantly
in
the
Oceana
judgment the Supreme Court of
Appeal held that the BBBEE codes
of good practice do not apply to
matters regarding the allocation of
fishing rights and therefore are not
compulsorily
applicable
to
applications for fishing rights and
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for that matter to the transfer
of such fishing rights. Accordingly,
this would seem to indicate that
the Minister has a discretion as
to the extent to which he/she
will rely on an applicant’s
compliance with such codes when
assessing
fishing
rights
applications.

The lack of decisions on Section
21 Applications has continued
throughout 2012 with the latest
written
undertaking
by
theDepartment stipulating the
30 November 2012. DAFF has
once again failed to keep to
this self-imposed deadline. With
Applications for future long term
rights looming in 2013 in certain
sectors the only option left in
our view after years of “quite
diplomacy” is a High Court
Application for a mandamus
directing the Minister to take
the decisions requested.

-

Competition Commission
on the Fishing Grounds

In May 2012 the Competition
Commission published a media
release that it had concluded a
settlement with the Oceana
Group in terms of which it settled
a number of alleged price fixing
and allocation contraventions
within
the
pelagic
fishing
industry. This appears to have
been the start of the Competition
Commission’s investigation into
the fishing industry as a whole,
and unofficial hearings with
industry players in the squid and
west coast rock lobster sector
have been held with a recent
Competition Commission briefing
of such industries in November
of this year. The written findings
of the Competition Commission
with their proposal on the way
forward is now awaited by
industry.

-

DAFF
Review
Legislation Project

Scale Fisheries Policy. As DAFF did
not present any draft amendments
for comment it was very difficult for
stakeholders to give meaningful
input at such meeting. To date no
draft amendments have yet been
published for comment and are
eagerly awaited especially in light of
the fact that 2013 is a rights
allocation year.

- Small Scale fishery
In February 2012 the finalised Small
Scale Fisheries Policy was gazetted.
What remains is for the incorporation
of such policy into the future General
Commercial and Sector Specific
policies,
and
the
necessary
amendments to the MLRA for
purposes of implementation. A
question of great interest is which
sectors will be subject to allocations
to the small scale fishing communities
and to what extent.

of

At the end of June 2012 a
meeting was hosted by DAFF
purportedly in order to obtain
input
from
stakeholders
regarding amendments to be
carried out to the Marine Living
Resources Act. One of the main
reasons
for
the
proposed
amendment of the MLRA is the
implementation of the Small

The Dawson’s Team
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In
November
2012
DAFF
presented a report to the
portfolio committee regarding
the scientific and patrol vessels,
the implementation of the small
scale fisheries sector, and
update regarding the 2013
fishing rights allocation process.
With regard to future long term
rights, of importance was the
Department’s submission that
new
entrants
would
be
accommodated in all sectors
toimprove transformation. In
addition transformation was to
be
measured
not
on
a
comparative scoring basis but by
the
use
of
an
external
benchmark system.

-

DAFF also focused on the economic
viability of rights where they
intend to increase quantum of
rights holders to viable quotas.
Where such extra quantum will
come from has not yet been
answered but presumably from
existing rights holders. Rule books
with Explanatory notes and
schedules would be compiled
for each sector during the long
term rights process which rule
books would be subject to public
Consultation.

This situation will no doubt play
itself out during the first half of
2013 where it is anticipated that
industry will have to step in to get
things moving.

The timeline set for next year’s
process is extremely tight and it
will be very interesting to see
whether DAFF can keep to such
timelines and whether such
timelines allow for meaningful
consultation and input from
Stakeholders.

-

Patrol and Survey Vessels

An issue of great controversy
during 2012 was of course the
lack of utilization of fisheries
patrol and survey vessels. With
Smit no longer the operating
contractor for such vessels and
with the SA Navy having taken
over such vessels it would appear
that the operation of such vessels
has hit an administrative
/
Operational
dead
end.
Particularlywith regard to the
necessary research to be carried
out by the survey vessels, certain
fishing sectors are at great risk
with regard to the setting of TAC’s
and the retaining of international
accreditation.

A number of new operators have
entered the sector. In 2013 all
eyes will be on how long term
contractual relationships play
themselves out.
3. COMMERCIAL
2012 and most likely the first half
of 2013 will be dominated by
companies
filing
new
memorandums of incorporation to
meet the 30 April 2013 deadline
from when the new Act and its
provisions will take preference
over companies’ current Articles /
memo and / or Shareholder’s
Agreements.
Also under the New Companies Act
the provisions relating to business
rescue continue to be tested in our
Courts.
Dawsons
have
put
together
a
Power
Point
presentation
on
the
New
Companies Act and plan to launch
this during the first half of 2013.
4. CONCLUSION

-

SARS issue

As
with
the
Competition
Commission it would appear that
SARS has also appeared on the
fishing industry horizon and it may
be that 2013 is also a year where
tax related matters will have to be
grappled with by industry.
Namibia

Recent new rights allocations
which have been made available
in Namibia have certainly
caused a stir particularly in the
horse mackerel sector where
in 2012

In conclusion 2012 has been an
eventful year with a number of
unique and challenging issues
arising. 2013 promises to be
equally interesting with many
similar and different challenges for
us all.
We at Dawsons will no doubt be
heavilly involved in wading
through
such
issues
and
challenges but for now we wish all
clients. Service providers and
colleagues a welcome break and
festive season, and thereafter a
solid New Year.

